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REQUEST FOR EVIDENTIARY HEARING 

Holy Cross Hospital of Silver Spring, Inc. ("HCH"), by its undersigned counsel, requests 

an evidentiary hearing' on the Modified Certificate of Need Application filed by Adventist 

HealthCare, Inc. ("AHC") proposing to partially relocate and replace Washington Adventist 

Hospital ("WAH") with a new hospital located in the White Oak area of Silver Spring, 

Maryland. 

Health-General Article, Section 19-126(f) affords the Commission the discretion to hold 

an evidentiary hearing if "any party or interested person" so requests and "the Commission, in 

accordance with criteria it has adopted by regulation, considers an evidentiary hearing 

appropriate due to the magnitude of the impact that the proposed project may have on the health 

care delivery system." For the reasons set forth below, the proposed partial relocation of WAH 

from Takoma Park to White Oak meets all applicable statutory and regulatory criteria and, 

accordingly, an evidentiary hearing should be held in this case. 

ARGUMENT 

In determining whether a hearing should be held due to the "magnitude of the impact that 

the proposed project may have on the health care delivery system," the Commission must 

determine whether an evidentiary hearing (1) "will assist the reviewer in resolving questions of 
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material fact or witness credibility" and (2) if approval of the proposed project would result in 

one or more of the following: 

(a) A significant increase in public costs, or in costs and charges 
paid by a substantial number of patients and third-party payors; 

(b) A significant decrease in the availability and overall quality of 
health care services in the affected area in a manner not consistent 
with policies or need projections set forth in the State Health Plan, 
such as by causing a loss of reasonable access to an essential 
medical service by a substantial number of patients; 

(c) An additional demand on limited resources available to support 
health care facilities or medical services in a proposed service area 
that has existing budgetary and competitive constraints, such as a 
high penetration of managed care, or a high level of existing excess 
capacity; or 

(d) Any impact that the reviewer concludes may be sufficiently 
serious to merit an evidentiary hearing. 

COMAR 10.24.01.10D(4) and (5). 

As explained below, HCH asks for an evidentiary hearing to resolve questions of material 

fact and to assess witness credibility and because WAH's proposed partial relocation will: (1) 

significantly decrease the availability of emergency health care services for a substantial number 

of patients, especially disadvantaged residents in WAH's existing primary service area; and (2) 

create an additional demand on limited resources available to support health care facilities that 

serve WAH's current service area, especially for emergency services. 

I. AN EVIDENTIARY HEARING IS NECESSARY TO 
RESOLVE QUESTIONS OF MATERIAL FACT 
AND TO ASSESS WITNESS CREDIBILITY 

Regulation .10D(5) provides guidance as to when an evidentiary hearing should be held, 

explaining that an evidentiary hearing is appropriate when "it will assist the reviewer in resolving 

questions of material fact or witness credibility review." An evidentiary hearing is required in 
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the instant case to resolve the many factual disputes relating to the claims made by AHC in 

support of the proposed partial relocation and the contrary assertions set forth in the comments 

filed by HCH and other parties. Without an evidentiary hearing, it will be virtually impossible to 

assess the credibility of the representations made by the parties and their consultants. Indeed, 

having to appear, defend, and be held accountable for one's analysis and opinion is what an 

evidentiary hearing is all about. 

Many disputed issues have been identified in the comments filed by HCH and the other 

commenting parties. For example, HCH and other parties have contested AHC's claim that 

relocating WAH will not adversely impact the residents of WAH's current service area, 

especially low-income and otherwise disadvantaged people living in Takoma Park. There are 

many unanswered questions about the nature, ability, and certainty of AHC's informal 

commitment to provide meaningful and needed services at the Takoma Park campus. 

Also, HCH and others challenge whether the proposed project is an economically viable 

and financially feasible undertaking. Unanswered questions abound relating to AHC's ability to 

finance the proposed relocation given its general financial condition and failure to accurately 

account for certain items. See HCH Comments at 11-19. 

The commenting parties raise serious questions about the impact of the proposed partial 

relocation on existing providers, including HCH. The issue of market shifts in emergency 

department ("ED") volume is of particular importance to HCH. HCH's ED is often near 

capacity, at times surging above optimal limits, and HCH has no ability to expand the ED within 

the campus' allowable footprint to accommodate the increased volume of ED visits that will 

result from the partial relocation of WAH. 
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An evidentiary hearing will provide the appropriate venue for the Commission to assess 

the credibility of witnesses on these and other points of dispute. 

II. APPROVAL OF THE WAH RELOCATION WILL RESULT IN A 
SIGNIFICANT DECREASE IN AVAILABILITY AND QUALITY 
OF EMERGENCY HEALTH CARE SERVICES, ESPECIALLY 
AMONG LOW-INCOME AND MINORITY PATIENTS 

Regulation .10D(4)(b) defines the magnitude of impact test as: 

A significant decrease in the availability and overall quality ofhealth care 
services in the affected area in a manner not consistent with policies or need 
projections set forth in the State Health Plan, such as by causing a loss of 
reasonable access to an essential medical service by a substantial number of 
patients. 

The State Health Plan requires that proposed projects not have an unwarranted adverse 

impact on hospital charges, availability of services, or access to services. See, CO MAR 

10.24.1 0.04B( 4). Standard .04B( 4)(b) provides that a project that "reduces the potential 

availability or accessibility of a facility or service by eliminating, downsizing, or otherwise 

modifying a facility or service shall document that each proposed change will not inappropriately 

diminish, for the population in the primary service area, the availability or accessibility to care, 

including access to the indigent and/or uninsured." Although AHC claims that relocating WAH 

from Takoma Park to White Oak will "optimize accessibility and travel time for its likely service 

area," (Modified CON Application ("Appl.") at 21), access for the people in WAH's current 

service area will decrease. 

As noted in HCH's Comments, WAH's current combined ED total service area consists 

of31 zip codes, eight in the primary service area and 23 in the secondary service area. Appl., 

p. 55. Ofthese 31 zip codes, if AHC's projections ofmarket share shift for WAH's MSGA 

cases (Appl., p. 1 05) were applied to ED visit volume, the shift would result in no market share 

for WAH in five ofthe 31 existing areas. These five zip codes are ranked among the eight zip 
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codes with the lowest average household income in WAH's existing ED total service area. Both 

the City ofTakoma Park ("CTP") and South of Sligo Citizens' Association ("SOSCA") express 

grave concerns about the loss of needed services - especially ED services- for the residents of 

Takoma Park. CTP Comments at 5-7,29, 31-32; SOSCA Comments ("[m]aintaining the full 

emergency room services in Takoma Park has been a priority of the community since WAH first 

discussed renovating its facility years ago and then moving"). 

WAH's unenforceable promise to provide some services on the Takoma Park campus 

following the partial relocation does not adequately address the adverse impact on the residents 

who will be left behind. Even if the planned services are provided at the Takoma Park campus, 

they cannot replace the level and availability of services provided by an ED. 

III. APPROVAL OF THE WAH RELOCATION WILL RESULT IN 
ADDITIONAL DEMAND ON RESOURCES AVAILABLE TO 
SUPPORT HEALTH CARE FACILITIES THAT SERVE WAH'S 
CURRENT SERVICE AREA 

Regulation .10D(4)(c) defines the magnitude of impact test as: 

An additional demand on limited resources available to support 
health care facilities or medical services in a proposed service area 
that has existing budgetary and competitive constraints, such as a 
high penetration of managed care, or a high level of existing excess 
capacity. 

Regulation .1 OD( 4 )(d) defines the magnitude of impact test as: 

Any impact that the reviewer concludes may be sufficiently serious to merit an 
evidentiary hearing. 

As explained in HCH's Comments, the proposed partial relocation will place substantial 

additional demand on HCH's ED. HCH Comments at 19-22. AHC's proposal to move WAH's 

ED services out of Takoma Park will increase the ED volume at HCH by approximately 15%. 
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Because HCH cannot expand further in its existing footprint, the partial relocation ofWAH will 

adversely impact HCH and its ability to serve patients in the ED. 

CONCLUSION 

HCH respectfully asks that the Commission conduct an evidentiary hearing on ARC's 

Modified Application proposing to partially replace WAH with a new hospital in White Oak. 

As set forth above, an evidentiary hearing is needed to resolve questions of material fact 

and to assess witness credibility, (CO MAR § 10.24.0 1.1 OD( 5)) and to consider the significant 

decrease in the availability and overall quality of emergency health care services (especially with 

respect to low-income and minority patients), and the potential adverse effect on HCH, LRH and 

MMMC (COMAR § 10.24.01.10D(4)). 

In the event the request for evidentiary is declined, HCH alternatively requests an 

opportunity to present oral argument. See CO MAR§ 1 0.24.01.1 OD(6)(b ). 

February 23, 2015 
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Respectfully submitted, 

Thomas C. Dame 
Ella R. Aiken 
Gallagher Evelius & Jones LLP 
218 North Charles Street, Suite 400 
Baltimore MD 21201 
(410) 727-7702 

Attorneys for Holy Cross Hospital of 
Silver Spring, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 23rd day of February 2015, a copy ofthe foregoing Request 

for Evidentiary Hearing on AHC's Modified Application was sent via email and first-class mail 

to: 
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Howard L. Sollins, Esq. 
Ober, Kaler, Grimes & Shriver 
120 East Baltimore Street 
Baltimore, Maryland 21202 

Kurt J. Fischer, Esq. 
Marta D. Harting, Esq. 
Venable LLP 
750 East Pratt Street, Suite 900 
Baltimore, Maryland 21202 

Susan C. Silber, Esq. 
Silber, Perlman, Sigman & Tilev, P.A. 
7000 Carroll Avenue, Suite 200 
Takoma Park, MD 20912-4437 

Catherine S. Tunis 
President, South of Sligo Citizens' Association 
907 Larch A venue 
Takoma Park, Maryland 20912 

Thomas C. Dame 
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